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This article reconceptualizes the history of intellectual property in China since the 1970s, 

with a focus on the making and amending of the Copyright Law. It argues that 

intellectual property is a deliberate policy choice and a key part of China’s market and 

media reform. Chinese reformers’ pursuit of a Western developmental model as well as 

the rise of intellectuals and private businesses both contributed to and shaped copyright 

development, while the roles of ideological conflicts and foreign trade frictions were less 

significant than generally assumed. This research argues that intellectual property must 

be conceptualized historically against China’s contested reintegration with global 

capitalism.  

 

 

Copyright is nothing new to China. At least since the 19th century, the notion of authorship and 

the practice of paying for writing have been the cornerstone of the publishing industry and have survived 

even the most anticapitalism, antimarket years after the founding of the People’s Republic (Han, 2010). 

Between 1910 and 1949, China had three copyright laws under different political regimes. How the current 

copyright law was developed and amended is a new chapter in this long and complex history.  

 

This research works to reconceptualize intellectual property development in China since the 

1970s. The focus is on how the statute of copyright (the copyright law) was made and amended. This 

topic is important not because legal codes are important in themselves, but because the making of the 

statute was at the center of a historical struggle to re-establish an officially sanctioned system of 

intellectual property. As part of a contested global process of cultural commodification (Schiller, 2007), 

copyright growth in China shows significant historical continuity and extensive connections with various 

social and political economic factors within and beyond Chinese borders. While it takes a much larger 

project to reconstruct a comprehensive historical account, this research presents preliminary findings and 

challenges general impressions in order to provoke further discussion and debate.  

 

Four issues are in question. The first is nonconfrontational Western influence and involvement in 

the making of China’s intellectual property system (in contrast to the better-known U.S.-China frictions in 
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the 1990s). This is an underresearched yet indispensable issue for understanding copyright in China. The 

second is the widely cited idea about conflicts between copyright and Chinese political culture and 

ideology. Contrary to general wisdom, documented opposition to copyright in contemporary China did not 

invoke either ideology or tradition. The third issue is the role of American pressure. Again, contrary to the 

general impression, U.S.-China conflicts are not as significant as they may appear. The fourth is the 

private sector’s organized effort to shape copyright policy making in present-day China. In all four issues, 

the underlying concern is that copyright should not be treated as a package of end-of-history, neutral 

rules, but should instead be viewed as ever-changing social relationships that are transformed in specific 

Chinese and global contexts.   

 

Learning from the West 

 

The notion of “learning from the West” started in the mid-19th century when Chinese reformers 

worked hard to understand and learn from foreigners whose gunboats crushed the confidence and blind 

arrogance of the Middle Kingdom. Western military and industrial technologies, market institutions, 

political theories, and legal systems were introduced and played profound roles in China’s transformation. 

The Qing Court made China’s first copyright law in 1910 by following Western models. This statute set the 

foundation for (and shared much in common with) subsequent copyright statutes under different 

governments, including the current copyright law (Wang, 2006). However, contemporary Chinese 

lawmakers did not start with China’s own history, but instead sought to relearn intellectual property from 

the West.   

   

The earliest documented endeavor to development intellectual property in post-1949 China took 

place during the Cultural Revolution. China Council for the Promotion of International Trade (CCPIT), also 

known as China Chamber of International Commerce (CCOIC), was a “nongovernmental” organization 

under the Chinese government. Since its founding in 1952, CCPIT established extensive trade relations 

with many nations and regions, including major Western countries. It oversaw patent and trademark 

issues in foreign trade and for a long time was the de facto agency in charge of trademark registration in 

China. With the approval of Premier Zhou Enlai, in 1973 CCPIT accepted an invitation from the World 

Intellectual Property Organization (WIPO) and sent a small delegation to the WIPO’s conference. The 

CCPIT delegation met with WIPO Director General Árpád Bogsch and visited intellectual property agencies 

in Switzerland and France. Ren Jianxin, later head of the Supreme People’s Court (China’s supreme 

judicial organ), led the CCPIT delegation. Later in his memoir, Ren (2008) called the 1973 visit an eye-

opening journey, like (citing Bogsch) “Columbus discovering the new continent” (p. 6).1 Upon return (and 

at Bogsch’s advice), the delegation suggested making a patent law in their report to the Chinese 

government (Ren, 1998, 2008; Z. Wang, 2008).  

 

The development of the copyright law started in the late 1970s. In 1978, the UK Publishers 

Association visited China and urged China to protect copyright. In 1979, the United States and China 

                                                 
1 The parallel to Columbus is interesting. It is only from a Eurocentric (and capitalist) point of view that 

someone can claim that Columbus “discovered” a “new” continent. To what extent is contemporary 

China’s transformation similar?     
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signed two bilateral agreements, one on high-energy physics and another on trade. During negotiations, 

the United States insisted on including copyright protection in both agreements. Chinese negotiators were 

clueless, but nonetheless agreed. Seizing the opportunity, the Chinese National Publication Administration 

sent a report to reform leaders and proposed a copyright law. General Secretary of the Communist Party 

Hu Yaobang gave his approval, and the National Publication Administration soon started to draft the bill 

(Shen, 1998; Song, 2007).   

 

It began as a learning project. After Hu Yaobang’s approval, the National Publication 

Administration took five measures to develop copyright.Four of the five measures were about learning 

from (and working with) other countries, and the other measure was about setting up a drafting team 

under an expert of English language and international affairs, not copyright. The National Publication 

Administration contacted Chinese embassies and consulates in nearly100 countries to collect copyright 

related information from abroad  (Song, 2007). Meanwhile, the first generation of intellectual property 

scholars in China emerged from specialists in foreign relations or international law rather than civil law or 

economic law (Zheng, 2008), which in many ways relate to intellectual property more closely. At the onset 

of the “Reform and Open-up”, intellectual property was on the priority list for Chinese reformers to learn 

from the West. 

 

Starting in 1979, copyright officials and scholars from Japan, the UK, the United States, and the 

United Nations Educational, Scientific and Cultural Organization (UNESCO) came to China to lecture on 

copyright (Song, 2007). Between 1979 and 1992, the WIPO organized more than 30 training programs in 

China. The four-week program on patent law in 1980 was unprecedented in the WIPO’s history in terms of 

scale and intensity. Its lecturers included top-rank WIPO officials such as Director General Bogsch as well 

as speakers from Germany, the UK, and Spain. Lecture notes were later edited into the first set of patent 

textbooks in China (Guo, 1998; Ren, 2008). After 1982, 16 (about half) of the WIPO training programs 

were devoted to copyright (G. Liu, 2008). Meanwhile, many Chinese went abroad for long- or short-term 

training and education, some of which were funded by the WIPO (Song, 2007; also see Yuan, 2007). The 

majority (if not all) of China’s first generation of intellectual property officials and researchers took part in 

these training programs and trips. Many of them later became important policy makers.     

 

Árpád Bogsch played a key role in WIPO’s involvement in China and gradually became China’s de 

facto primary consultant on intellectual property. In the early 1980s, Bogsch made frequent visits to 

China, meeting with reform leaders as well as local officials (Z. Wang, 2008). Before the patent and 

copyright laws were passed, Chinese visitors took the bills to him and discussed them word-by-word (Guo, 

1998; Yuan, 2007; G. Liu, 2008; Yuan’guo Zhao, 2008). Bogsch was also extensively involved in the 

making of the trademark law (Wu, 1998). China in the 1980s was not known for transparency in politics, 

and consulting a U.S. passport holder who had defected from Hungary was by no means politically 

insignificant. Nonetheless, Bogsch’s influence reached far and deep. At his suggestion, Renmin University 

(a top-rank Chinese university that channels most of its graduates to party and governmental positions) 

set up the Intellectual Property Teaching and Research Center and created a doctoral program in 

intellectual property. Many other Chinese universities soon followed suit (Yuan, 2007).  
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This piece of history is a sharp contrast to widely publicized U.S.-China frictions during the 1990s 

and beyond. Headquartered in Switzerland, the WIPO was the major conduit through which Chinese 

reformers learned from Western countries. Objections to intellectual property broke out occasionally at 

home, but copyright was largely spared. Before the patent law was passed in 1984, opponents argued 

that it was “a vain attempt to use a single model of the West to solve developmental problems in China’s 

science and technology” (Z. Wang, 2008, p. 355). During a training session in 1981, someone from the 

audience confronted the lecturing Bogsch and said that a patent system in China would only benefit 

Western countries (ibid.). Several times Deng Xiaoping personally intervened to overcome opposition to 

the patent law (Yuan’guo Zhao, 2008). However, the story of copyright was different. The debate on 

copyright focused on strategy-related issues rather than the legitimacy of copyright under China’s political 

system. Counterintuitive as it may sound, no records remain to show significant opposition to copyright 

itself.    

 

Debating Copyright 

 

It is generally agreed that developing the copyright law in contemporary China involved 

protracted debates. Some argue that there is a deep-rooted conflict between copyright and Chinese 

culture and ideology: Both Confucianism and socialist ideology see culture as public and social, and are 

thus fundamentally in opposition to copyright as private property. In addition, China’s political system and 

culture are at the center of the problem:  

 

A system of state determination of which ideas may or may not be disseminated is 

fundamentally incompatible with one of strong intellectual property rights in which 

individuals have the authority to determine how expressions of their ideas may be used 

and ready access to private legal remedies to vindicate such rights (Alford, 1996, p. 

119)  

 

Following this line of reasoning, it may be logical to expect that copyright’s legitimacy (rather than 

pragmatic concerns) would have been the core of the objections. However, a review of the debates from 

the late 1970s up to the passage of the law in 1990 finds the opposite. These debates centered on 

second-tier strategy-related issues.  

 

This research examines two issues from the debates. One was “the biggest problem in drafting 

the copyright law” (Song, 2007, p. 422), according to the former director of the National Copyright 

Administration. Another directly addresses the problem of political control: censorship and copyright.   

 

The first issue, which forfeited China’s opportunity to pass the copyright law in the 1980s (and 

before significant American pressure), was an disagreement between governmental organs on how much 

copyright would cost China. Lawmaking in contemporary China typically starts with a governmental 

agency. It drafts the bill and then submits it to the State Council, the cabinet-like central executive organ. 

The State Council reviews and submits the bill to the National People’s Congress (NPC), the national 

legislature. The NPC reviews the bill and passes it into law. Before NPC passage, all versions of the bill are 

referred to as “draft,” or cao’an in Mandarin. In 1980, the first draft of the copyright law was finished at 
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the National Publication Administration, which was later merged into the Ministry of Culture. The Ministry 

of Culture renamed the bill the Provisional Measures of Copyright Protection and submitted it to the State 

Council in 1983. The State Council did not immediately submit the draft to the NPC, but spent two years 

establishing an administrative organ, the National Copyright Administration of China (NCAC) (C. Liu, 

2008; Shen, 1998; Song, 2007). In 1986, the busy NPC enacted General Principals of Civil Law, which 

outlined general principals of copyright protection and in effect declared copyright’s legitimacy in China’s 

newly minted and market-oriented legal system. Shortly afterward, the copyright law was on the verge of 

passage.  

 

On April 25, 1987, the Communist Party’s mouthpiece paper, People’s Daily, reported that the 

State Council was about to submit the draft of the copyright law to the NPC. High-profile media coverage 

demonstrated copyright proponents’ optimism, which soon met with a heavy blow. Four months later, four 

ministries and governmental agencies jointly submitted a report to the State Council asking to table the 

legislation. They argued that the copyright system would force Chinese educational and research 

institutions to make huge payments to foreign copyright owners, whose textbooks were widely used in 

China. The report estimated that copyright-related expenses would amount to US$600 million per year, 

which would be “devastating to scientific research and education” (Song, 2007, p. 422). Consequently, the 

bill was stalled until October 1988, when the NCAC countered with a drastically lower estimate of US$3 

million annually (Yuan, 2007; Song, 2007). During this dramatic turn of events, the opponents’ most 

powerful weapon was not ideological or cultural assertions, but pragmatic calculations about expenses. If I 

may draw a parallel between China in the early 1980s and the United States in its early days of industrial 

development (Ben-Atar, 2004), these adversaries of the law did not sound like ardent socialists, but 

instead appeared to be sophisticated learners of the West. The bottom line, not the political line, was the 

key that swayed decision makers.  

 

The second issue addresses the conflict between political control and copyright freedom/author 

control. Censorship was indeed a big problem, but the dispute and its resolution did little to substantiate 

liberal-democratic assumptions of intellectual property. Shortly before the NPC passed the copyright law in 

1990, NPC representatives had sharp debates regarding copyright protection for subversive/seditious 

writings. This was one year after Tiananmen Square and the memories were fresh. Some representatives 

asked to add an article to exclude “reactionary” works from copyright protection, arguing that the law 

should not protect those who are against the Communist Party. Copyright proponents contended that 

copyright was about benefits in relation to publication and distribution; content should be governed by 

other statutes—for example, publication regulations. In the debate, neither side challenged the legitimacy 

of either copyright or censorship. They only disagreed on where to set up the censorship mechanism. 

Their compromise resulted in Article 4 of the Copyright Law of the People’s Republic of China (1990): 

“Works that are legally prohibited to publish or distribute are not protected by this Law. The exercise of 

copyright should not violate the Constitution and Laws, and should not infringe public interest” (C. Liu, 

2008; Shen, 1998; Song, 2007). In other words, the copyright of censored/censorable works is not 

protected. Copyright exists under political control, not against it.      

 

In an interesting postscript, Article 4 came under Western scrutiny when the United States filed 

an intellectual property complaint with the World Trade Organization (WTO) in 2007. The problem was not 
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whether Article 4 restricted author control or how censorship contradicted the spirit of copyright. Instead, 

the issue was about “Art. 4 of China’s Copyright Law which denies protection and enforcement to works 

that have not been authorized for publication or distribution within China” (China—Intellectual Property 

Rights (DS362), 2010, para. 5). In other words: Under China’s media import control, did a foreign media 

company own the copyright of its products that were not (yet) approved to enter the Chinese market but 

were “pirated” nonetheless?  

 

A well-known Chinese scholar believes that American worries were simply a misread of the law 

(C. Liu, 2008). Prior cases and court proceedings have made it clear that Article 4 is only about content 

control, not administrative procedures (Li, 2010; Wang, 2009). Nevertheless, in 2010 China amended 

Article 4, which now reads: “The exercise of copyright should not violate the Constitution and Laws, and 

should not infringe public interest. The state supervises and regulates the publication and distribution of 

works in accordance with the law” (Copyright Law of the People’s Republic of China, 2010, para. 14). Jiang 

Zhipei, former head of the Intellectual Property Department of the Supreme People’s Court, points out 

that the revision does not in any way change publication regulation in China (Gao, 2010).  

 

Starting from Hu Yaobang’s approval in 1979, it took 11 years to develop the copyright statute. 

According to Wang Hanbin, former director of the Legal Commission of the NPC, “The Copyright Law is the 

most complicated one among all bills reviewed by the Standing Committee of the NPC. It regulates the 

broadest array of social relations and took the longest time to review” (Shen, 1998, p. 33). Given the 

influence of some research, it is very tempting to attribute disagreements in lawmaking to cultural or 

ideological reasons. However, neither the historical research (e.g., Li & Chang, 2007) nor insiders’ 

memoirs (e.g., C. Liu, 2008; Shen, 2008; Song, 2007) uncovers any significant challenges to copyright on 

political grounds.2 Of course, this is not to argue that Chinese political culture or socialist values are 

compatible with copyright; instead this highlights the importance of contextualizing intellectual property in 

specific historical circumstances. Regarding the lack of ideology-driven opposition to the copyright law—

were the opponents so marginalized that even their presence has been cleansed from official records, or 

did they have to legitimize their objection through pragmatic arguments? Had the ideological battle 

already been fought and lost (or won)? Can we conclude that, when the copyright law was on the agenda, 

Chinese elites had already reached a consensus of support? And how did this shed light on China’s widely 

publicized face-off with the United States in the following decades?  

    

Between Beijing and Washington 

 

U.S.-China conflicts about intellectual property have been extensively researched but two 

questions remain insufficiently analyzed. First, what is the role of American pressure in China’s copyright 

growth, which was initiated years earlier and led by domestic elites? Second, how should China’s 

“resistance” to American demands be conceptualized against the background of global political economy 

                                                 
2 Perhaps the only relevant clue comes from the debate on whether high gaochou (or gaofei, manuscript 

remunerations paid to writers) would give birth to new capitalists (Li & Chang, 2007). However, the 

debate took place early and soon disappeared, and no record shows similar arguments were made 

specifically in relation to copyright.   
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and China’s transformation? To both questions, this research suggests counterintuitive answers. First, 

conflict with the United States was a half-way intervention, and its impact was very limited from a longer 

historical perspective. Second, Beijing and Washington shared much in common in intellectual property. 

Their common ground, not their conflicts, was more attention worthy, both historically and globally.   

 

Although the United States insisted on copyright protection in its agreements with China in 1979, 

it did not express intellectual property concerns to China until 1985 (Maruyama, 1999; Yu, 2002). Yu 

(2002) argues that the United States in the early 1980s was eager “to lure China into the ‘family of 

nations’” (p. 8). Maruyama (1999) notes that U.S.-China trade was limited at the time, and intellectual 

property did not cause many problems. However, American indifference was not confined to its relations 

with China—the United States did not play an active role in intellectual property on the global stage until 

1982 (Sell, 2003). The turn in American policy was part of a profound change in global capitalist political 

economy, with the United States as the leading player.  

 

The 1970s and onward witnessed the rise of neoliberalism and the ascending role of 

communication industries in Western economic growth (Harvey, 2005; McChesney & Schiller, 2003). 

Capitalism’s centuries-old pursuit of new markets intensified in the cultural and information sectors and 

spurred a new round of growth (Schiller, 2007). Meanwhile, in the West intellectual property became the 

cornerstone for cultural industries through a long, contested historical process (May & Sell, 2006; 

Vaidhyanathan, 2001). Reflected in statistics was the increasing share of copyright industries in the U.S. 

economy. Data from the International Intellectual Property Alliance (IIPA, an industrial organization 

representing American cultural and information businesses) show that ”total copyright industries” 

accounted for 11.25% of the U.S. economy in 2012 (Siwek, 2013).  

 

At the same time, the U.S. trade deficit witnessed a dramatic increase, rising from $US6.1 billion 

in 1976 (after which the United States never gained a surplus) to $US752.4 billion in 2006 (the highest 

point) and falling back to $US474.9 billion in 2013 (United States Census Bureau, 2014b). The deficit with 

China (always part of the discussion on intellectual property) increased from $US4.5 billion in 1980 to 

$US318.4 billion in 2013, more than two-thirds of American deficit total (United States Census Bureau, 

2014a; United States General Accounting Office, 1995, p. 3; The U.S.-China intellectual property rights 

agreement, 1997, p. 6). For U.S. politicians, exporting intellectual property products to the rest of the 

world (including China) could both balance foreign trade and please media and information businesses at 

home. Politico-economic transformations and global power relations thus translated into bilateral pressure 

on intellectual property.  

  

On China’s side, the 1970s began with Nixon’s surprise visit and ended with Deng Xiaoping in 

power and the start of the market reform. Western markets, capital, and technology gradually became 

key to China’s economic growth. This was the context in which Chinese reformers faced U.S. trade threat 

in the 1980s and 1990s. In truth, U.S. trade sanctions were nothing new to China—they had been in place 

soon after the founding of the People’s Republic in 1949—but the new sanctions had a much greater 

impact.    
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The United States formally linked intellectual property to trade in 1984. Under Section 301 of the 

Trade Act of 1974, the United States could impose a trade sanction on a foreign country that conducted 

“unreasonable” trade practices as determined by the U.S. Trade Representative (USTR). In 1984, the 

Trade and Tariff Act amended the Trade Act and redefined “unreasonable” trade practice to include 

intellectual property issues. In 1988, the Omnibus Trade and Competitiveness Act further amended 

Section 301 and created the so-called Special 301, which authorized the USTR to designate “priority 

foreign countries”—that is, countries with serious intellectual property problems that refused to enter into 

“good faith” negotiations. In the following decade, Special 301 forced China into four agreements on 

intellectual property. The first one, in 1989, largely unknown, was particularly noteworthy not only as the 

first agreement but also because of its unique global context.  

 

In Chinese and world history, 1989 was an eventful year. Months before the Berlin Wall fell and 

two weeks before Tiananmen Square, American and Chinese negotiators put ink on the U.S.-China 

Memorandum of Understanding on Enactment and Scope of PRC Copyright Law in Beijing. The U.S. 

government was reluctant to disclose background information of the negotiations (Alford, 1995), but the 

content of the memorandum of understanding (MOU) was no secret. In order to be removed from the 

priority foreign countries list, Chinese negotiators made a number of promises, including submitting the 

copyright bill to the NPC within the year and protecting computer software under copyright (Li, 2000). In 

spite of drama in bilateral relationships and international politics in the following months, China kept its 

promises. Among other things, the State Council submitted the copyright bill to the NPC by the end of 

1989, and the law was passed the following year with a section to protect software products.   

 

American pressure continued in the 1990s and produced three better-known agreements: the 

1992 MOU, the 1995 MOU, and the 1996 Accord. American negotiators boasted of their influence and 

power. According to former USTR Michael Kantor, after the 1995 MOU American and Chinese 

governmental officials met 18 times in 11 months, “clearly the most intense set of meetings we have ever 

had with any country on any trade agreement in American history” (The U.S.-China intellectual property 

rights agreement, 1997, p. 7). But what about their Chinese counterparts? Were they dragged into it 

because trade with the United States was so important, or did they actually believe in intellectual property 

and were serious about solving the “problem”? Neither way (or both) can be taken for granted given 

China’s revolutionary past, previous policy on self-reliant development, and present-day determination to 

keep out of international resistance to intellectual property. 

A number of facts point to Chinese reform leaders’ sincerity and eagerness to develop intellectual 

property, including research on “piracy” and law enforcement issues (e.g., Mertha, 2005). Indeed, did 

China ever counter American pressure on the basis of non-Western ideological or cultural interpretations 

of intellectual property? On the contrary, China more than once declared that it was in line with the West. 

During a visit to the United States in 2008, Chinese Vice Premier Wang Qishan wrote in The Wall Street 

Journal, “On IPR [intellectual property right], China has managed to accomplish in 30 years what took 

Western-developed countries more than 100 years” (Q. Wang, 2008, p. A23). In a similar vein, a Chinese 

researcher on intellectual property and Sino-U.S. relations stated, 
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The protection of intellectual property is an issue that receives intense attention from 

the US. It is also a problem that China needs to solve step-by-step in its Reform and 

Open-up. It is only a matter of time that China took measures to protect intellectual 

property, thus China and the US share much in common in this regard. (Ling, 2007, p. 

233)  

To review U.S.-China frictions: Did they take place between deadly enemies or unhappy fellows?   

 

Amending the Law in the 2010s: New Initiatives, New Players 

 

The making and amending of China’s copyright law did not only predate American pressure; it 

also outlived it. In 2011, the National Copyright Administration of China (NCAC) launched an effort to 

amend the copyright law for the third time. After its passage in 1990, the copyright law was amended in 

2001 and 2010, respectively. The first was to comply with the Agreement on Trade Related Aspects of 

Intellectual Property Rights (TRIPS) under the WTO. The second was in response to the U.S. complaint 

filed with the WTO and settled in 2009 (mentioned above). The third, still unresolved, was initiated 

domestically without pressure from abroad.   

 

This project amending the copyright law was part of China’s developmental and cultural policies 

in the 2000s and early 2010s, when the Chinese party state repeatedly stated its intention to promote 

industrial growth in cultural and media sectors and to utilize intellectual property for that purpose. In 

2006, the Party’s Central Committee and the State Council jointly issued the first long-term national plan 

to develop the cultural sector, National Cultural Development Plan during the Eleventh Five-Year Plan 

(guojia shiyiwu shiqi wenhua fazhan gangyao), with an emphasis on cultural industries and intellectual 

property. In 2009, the State Council promulgated The Plan to Invigorate Cultural Industries (wenhua 

chanye zhenxing guihua). According to the People’s Daily, this plan formally recognized cultural industries 

as one of China’s strategic industrial sectors (“Tuidong wenhua chanye zhenxing de zhongda jvcuo,” 

2009). In March 2011, China laid out its Twelfth Five-Year plan, which placed communication sectors at 

the core of its new growth model (Hong, 2011). The project amending copyright law was started only four 

months later. According to Wu (2012), a leading intellectual property scholar and an insider on the 

copyright law project, this was perfectly in-line with state policy to establish legal protection for the 

growth of cultural trade and industries.         

 

This copyright law project was also more “open” than the previous two. As mentioned previously, 

a law in China (whether creating a new law or amending an existing one) typically starts from a 

governmental agency—in the case of copyright, the NCAC. It is also typical for the NCAC to seek 

comments from other governmental agencies in the drafting process. However, things were somewhat 

different for this project. The NCAC did not draft the bill by itself, but instead asked leading scholars in 

universities/research institutions to separately produce three “expert drafts,” which were then combined. 

In addition, the NCAC not only sought feedbacks from governmental agencies, but also published the bill 

on its official website and invited everybody to comment. Although publishing law bills and policy 

documents was nothing new after China’s Open Government Information Regulations came into effect in 
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2008, the repercussions of the new copyright bill were huge (and probably beyond expectation) and shed 

light on new trends in the making of China’s communications law and policy.    

 

The NCAC first published a draft bill in March 2012, which in effect rewrote the copyright law and 

laid out new chapters and articles. Modeled from the expert drafts penned by scholars, part of the bill 

looked ill-suited and impractical to industrial insiders (Interview with Chinese media professional, February 

2013). The private music sector revolted against several provisions. Well-known music producers and 

songwriters spoke up through media and Internet outlets including blogs and Twitter-like microblogs, 

which were increasingly popular and influential in the Chinese media landscape. One of the major targets 

for critics of the bill was Article 46. 

 

Article 46 of the new bill created a compulsory license for musical works. Under the compulsory 

license, three months after a sound recording is distributed, anyone can use its songs to produce new 

sound recordings. No authorization is needed, and the only obligation is to pay copyright collecting 

societies, which will then forward the payment to rights owners. For a recording company, this means it 

can only have exclusive control over a song for three months, regardless of the terms and conditions 

negotiated with the songwriter. Researchers argued that Article 46 served multiple purposes. First, this 

would prevent a monopoly and allow small recording companies to use musical works owned by big labels. 

Second, it could prevent recording companies from wielding their market power to force individual 

musicians into long-term, unequal contracts. Third, given the yet-to-mature copyright market in China 

(and the difficulties in locating rights owners), it could help good-faith users to use music legally as well as 

help songwriters get remunerated (Yang, 2013; Zhang, 2012; Zhong, 2012). Music producers disagreed 

and argued that three months was too short a timeframe to recover investments. They claimed that 

Article 46 would result in massive copying and would ruin music production and industry in China. Some 

songwriters also argued that the article would deprive them of control over their work. Many of the 

producers and songwriters were well-known figures, and their arguments created remarkable publicity.  

 

Meanwhile, a semigovernmental organization, the China Audio & Video Association’s Sound 

Recordings Committee, played a key role in uniting the private music sector. Also known as 

Chang’gongwei in Mandarin, the Sound Recordings Committee is a special committee under the China 

Audio & Video Association (CAVA), a trade association under the Chinese government. According to 

CAVA’s official website, Chang’gongwei’s task is to “unite music recording corporations and personnel of 

various ownerships and funding sources”3—that is, to recruit and support private corporations in the 

industry. Chang’gongwei’s Board of Directors, elected in 2011, included several members from private 

corporations, and their governmental/private sector dual identity gave their probusiness opinions “official” 

status. One month after the copyright bill was published, Chang’gongwei and the Pop Music Society of the 

Chinese Musicians Association, another national organization under the government, held a joint press 

conference and vehemently criticized several provisions, including Article 46 (Li, 2012). The pressure from 

media publicity and two governmental/private organizations soon put the NCAC on the defensive. After a 

brief resistance that cited antimonopoly considerations and Western practices (Qu, 2012; Zhong, 2012), 

the NCAC gave in and removed Article 46.  

                                                 
3 See http://www.chinaav.org/Web/Articles.aspx?artid=0000007195.  

http://www.chinaav.org/Web/Articles.aspx?artid=0000007195
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The drama surrounding Article 46 is noteworthy in several ways. First, the article promoted an 

antimonopoly, proindividual policy that did not exist in China’s copyright system before. Proposed by 

experts and endorsed by the NCAC, Article 46 showed a governmental agency’s willingness (though not 

determination) to incorporate some business-unfriendly elements into the law. Some viewed it as “a 

proposal to change the law, which will benefit songwriters, performers as well as the public, and is in 

conformity with international conventions and major international legal theories” (Wang, 2012, p. 2). It is 

an interesting contrast to probusiness, antilabor transformation of copyright practices in state media 

corporations (Han, 2012). However, the swiftness with which the NCAC abandoned Article 46 was 

remarkable. Was the Chinese government becoming more open to “public” opinion, or was the private 

music sector becoming formidable in policy making? It is of course debatable whether Article 46 would 

really have worked in Chinese industrial and contemporary contexts (see Dai, 2012; Yang, 2013; Zhang, 

2012; Zhong, 2012), but the interaction between the aggressive private sector and the wavering NCAC 

did not show any signs of cautious deliberation and rigorous scrutiny in the removal of the article.  

 

Second, the music industry and popular artists worked in a well-coordinated manner challenging 

Article 46. Chang’gongwei as a government-sponsored organization staffed with private entrepreneurs 

quickly emerged as a major voice in the debate and prevailed. It is perhaps premature to assert that the 

Chinese state (or some governmental agencies) had forged an alliance with the private sector. Yet the 

orchestrated opposition to Article 46 and the blurred identity of Chang’gongwei cannot be taken lightly in 

contrast to the NCAC’s determination not to represent public interest. In a press conference, the head of 

the NCAC’s legal department stated that the NCAC did not represent any interests but worked to 

coordinate and to balance them (Qu, 2012). Yet in the absence of bottom-up labor or public organizations, 

where is the middle ground between the private sector and the public?  

A third point of note is that a number of celebrity songwriters and musical artists spoke up 

against Article 46. Their fame helped their (sometimes flamboyant) opinions make news headlines and 

flood social media. Dry analyses and counter-arguments from a few scholars and NCAC officials were 

much less attention grabbing. At the same time, ordinary songwriters’ voices were barely audible. Indeed, 

if Article 46 could prevent unequal copyright transfers to recording companies, nonelite songwriters 

without the negotiating leverage of celebrities would need it most. How does this inform the 

conceptualization of public and media opinions in the making of the copyright law?  

  

How the Copyright Law Was (Not) Made 

 

These four issues do not cover all aspects of intellectual property growth in China, but they give 

rise to questions that can only be addressed by taking longer and broader perspectives. For example, if 

copyright growth in China is initiated and pushed by Chinese elites, how do we understand this “domestic” 

move against either China’s market reform or the transforming global communication landscape? Is 

copyright by definition loaded with liberal democratic values, or is it conditioned by (and contributing to) 

specific historical circumstances? 

   

The copyright law’s origin in the 1970s may seem odd not only in  the face of widely publicized 

stories of “piracies” in the 1990s, but also against the larger history of Chinese market and law reform. 

Why was copyright on the reform agenda so early? It must be pointed out that laws of intellectual 
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property in China were made decades before the law of property. The trademark law, the patent law, and 

the copyright law were passed in 1982, 1984, and 1990, respectively. The property law was passed in 

2007. In other words, output of intellectual labor had long been recognized as privately controlled and 

tradable before “nonintellectual” labor. What made the former stand out?   

 

According to Shen (1998), the drafter of the first copyright bill and later head of the NCAC, it was 

in response to authors’ and artists’ request that the copyright law was put on the agenda in the late 

1970s. Li (2007) documents how several distinguished writers and scholars pushed hard for a copyright 

law. In the late 1970s, Chinese intellectuals (a loosely defined term that includes people in the academia 

as well as “cultural workers” in state agencies—e.g., writers, musicians, and artists) were moving up the 

social ladder, reversing the trend after 1949. Many of them expected to restore their social rank from the 

prerevolutionary era and became allies with the reformers (Wang, Li, & Wang, 2003). A good index to 

their rise is their increasing membership share in the NPC in the early 1980s. According to the People’s 

Daily, 11.99% of all NPC representatives in 1975 were intellectuals. Yet in 1983, the percentage had 

almost doubled at 23.5% (“Lijie Quanguo Renmin Daibiao Dahui daibiao goucheng tongjibiao,” 2004). In 

addition, the practice of gaochou (manuscript remunerations) was rekindled and the rates of gaochou rose 

quickly (Li, 2007). Meanwhile, the reimported notion of intellectual property and the new market-oriented 

ideology worked together and induced the seamless transition from “respecting somebody’s intellectual 

work” to “granting them property control.” Former NCAC director Song Muwen stated:  

 

Under the instruction of Deng Xiaoping theory, respect for knowledge and talented 

people was on the rise, and intellectuals’ creative labor began to win respect and 

attention from the society. Inevitably, the protection of intellectual property appeared on 

the agendas of the Party, the state, as well as relevant governmental agencies. (Song, 

2007, p. 413, emphasis added)  

 

This probably best reflects the “political culture” in regard to copyright at the time.  

 

Given China’s pursuit of copyright growth, it was not the United States’ opponent on the 

battlefield of intellectual property. As a matter of fact, both countries desired to strengthen their bond in a 

larger geopolitical picture. According to Yu (2008), the United States always treated intellectual property 

as a second-tier issue in its relation with China, placed after national security and even other trade issues 

(e.g., currency exchange rates). Likewise, China had bigger things to worry about, including human rights 

and the Taiwan issue (Ling, 2007). For both countries, intellectual property issues with few “real” 

disagreements (yet significant publicity potential) served as convenient bargaining chips. In the 1990s, 

U.S.-China negotiations on intellectual property were always full of drama, yet the two countries never 

failed to reach agreements (if only at the last minute). Of course, this does not mean that the United 

States was insignificant in China’s intellectual property growth. Quite the contrary: The United States 

played a leading role in the commodification of information and culture, the aggressive expansion of a 

global intellectual property regime, and the neoliberal ideological shift, all of which conditioned and 

contributed to China’s social transformation and copyright growth. Yet decontextualized U.S.-China trade 

frictions do not help to understand this history.  
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The Chinese state’s proactive role in building intellectual property has been consistent. Even in 

the most pressing times before WTO accession, China still managed to revise its copyright law to meet 

domestic and local conditions rather than solely to meet WTO standards (Yu, 2006). In 2009, the 

intellectual property dispute between the United States and China in the WTO was settled with a tie, a 

sharp contrast to U.S. victories at the negotiating table in the previous decade. Additionally, the 

settlement highlights how U.S. trade threats (like those in the 1990s) may cease to work: Under TRIPS, 

China has no obligation to allocate more resources to intellectual property than to other areas of law 

enforcement, thanks to a TRIPS section insisted on by India during negotiations (Yu, 2011). It needs 

noting that this is after a one-size-fit-all intellectual property regime has already been established under a 

global trade organization. Still, it is probably safe to say that Chinese reformers today do not feel that 

they are being pushed around as much as they were in the 1990s. This is the international context in 

which they initiated, in 2011, the third project to amend the copyright law.     

 

Saying that the law was “amended” is actually not accurate: The law was literally being rewritten. 

This is again a top-down project initiated at the nod of then-premier Wen Jiabao (reminiscent of Party 

Secretary General Hu Yaobang in 1979). However, the NCAC’s move to ask researchers in academia to 

draft the new law was novel. It is possible that the NCAC wanted someone who was not directly involved 

in the tangled rivalry between governmental agencies to draft the law from a detached third-person 

perspective. Memories must have still been fresh about the tug-of-war between the NCAC and the State 

Administration of Radio, Film and Television (SARFT), which represented state-owned broadcasters, 

regarding broadcast music royalties (Han, 2011a). It is also possible that the NCAC hoped to draw on 

academic research in universities and research institutions, since rapid changes in global industrial 

practices and technology were growing beyond the grasp of its own understaffed team. Whichever the 

case, the NCAC demonstrated a willingness to involve nongovernmental organizations and individuals in 

the lawmaking process.  

 

 Of course, it would be naïve to believe that the NCAC’s gesture to invite public participation would 

be suffice to ensure that the copyright law was democratically deliberated and free from political 

wrangling. Given the earlier history of the law, it is possible that the real battle began only after the NCAC 

submitted the bill to the State Council. The private music sector’s influence in shaping the copyright bill is 

neither an applaudable triumph of transparent policy making nor an indication of the full-fledged 

dominance of market powers. In addition, the dynamics of contestation may be different in other media 

sectors—for example, broadcasting, since private companies played key roles in the music sector 

(Montgomery, 2009). Nevertheless, the fight over Article 46 is significant for the opportunity it provides to 

peek into the shifting power relations and emerging alliance between ostensibly disparate political and 

economic powers. In this case, the attention-grabbing media and online campaigns, the semiofficial status 

of private music businesses, the collaboration with a government-affiliated trade association (the Chinese 

Musicians Association), and the easily-bent business-unfriendly policy motives all hint at new dynamics in 

China’s communications landscape.  

 

Space constraints prevent providing a comprehensive historical account here; the goal instead is 

for this article to serve as a stepping-stone for future research. Copyright (and other forms of intellectual 

property) is one dimension of a long, global process of cultural commodification (Schiller, 2007). The 
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history of copyright law in contemporary China must be contextualized against China’s much-contested 

reintegration with global capitalism (Yuezhi Zhao, 2008). Due to the scope of this research, discussions 

here are mostly devoted to elites and reformers, who are relevant not because of their power but as part 

of the bigger picture. It needs noting that bottom-up resistance played important roles in the development 

of copyright in China (Han, 2011b, 2012). Moreover, social contestations that do not specifically address 

intellectual property may also impact China’s copyright and cultural policy. As of the time of writing, 

copyright in China is making interesting turns (again). The new copyright bill is now stalled. After the 

widely publicized debate in 2012, the bill went to the State Council at the end of the year, but never 

moved to the NPC. In March 2014, the NPC removed the copyright law from its annual legislative agenda, 

a significant change from 2013 when the law was listed (as a second-tier project before the bill even came 

over). Apparently the new copyright law is not going to pass anytime soon. It is possible that this is part 

of a new round of wrangling between governmental agencies—the restructuring of the central government 

in 2013 might have injected new dynamics to old struggles. Among other things, two long-term rivals had 

come under one roof: The General Administration of Press and Publication (of which the NCAC was a part) 

and the SARFT merged and became the State Administration of Press, Publication, Radio, Film and 

Television. In addition, it may also be possible that the delay of the copyright law is part of a larger policy 

shift in China’s cultural and communication sectors. The project to amend the copyright law was signed off 

on by former Premier Wen Jiabao against the backdrop of all-out promotion of industrialized cultural 

growth. Yet it remains to be seen whether the new Xi Jinping/Li Keqiang administration will clone their 

predecessors’ cultural and developmental policies in the face of intensified social unrest. Since the 1970s, 

intellectual property has always been at the center of China’s market and media reform and can only 

make sense against larger, historical contexts.  
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